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DETAILED ACTION 
Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct fi"om the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g.. In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogeh 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

2. Claims 1-4,6-9, and 1 1-16 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being xmpatentable over claims 1-4 of U.S. Patent No. 6,370,1 12 (hereinafter 
refers to as Voelker) in view of Almay (US 5,809,01 1). 

Regarding claim 1, a communication network comprising (see Voelker claim 1, lines 1- 

5): 

at least two mutually different routing paths for commonly sourcing data packets (see 
Voelker claim 1, step a-c); 
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the switch having a plurality of inputs respectively coupled to the routing paths for 
receiving the data packets, and an output for forwarding the data packets (see Voelker, claim 1, 
step a-d); 

wherein in response to a data packet being received out of order at a first of the plurality 
inputs, data packets received at the first input are discarded for a period of time while commonly 
sourced data packets received at the other inputs are processed such that the data packets 
forwarded on the output are in correct packet order (see Voelker claim 1 , steps e-g). 

Voelker does not explicitly disclose "ports". 

However, Almay teaches at least two mutually different routing paths for commonly 
sourcing data packets (see FIG. 1, first path 105-1 1 1 and second path 106-1 12 for common 
source cells 103; see col. 3, line 36-67); 

a switch (see FIG. 1, 2, Cell stream alignment best cell copy selection ASIC 100) having 
a plurality of inputs (see FIG. 1, received/input interfaces for paths 105-1 1 1 and 106-1 12) 
respectively coupled to the routing paths for receiving the data packets (see FIG. 1, coupling to 
paths 105-1 1 1 and 106-1 12 for receiving packets/cells; see col. 4, line 1-40,44-53), and an output 
for forwarding the data packets (see FIG. 1, transmit/output interface of ASIC 100 for 
transmitting/forwarding the packets/cells; see col. 4, line 1-40,44-53); 

wherein in response to a data packet being received out of order at a first of the plurality 
input ports (see FIG. 1 ,2, after receiving cells/packets out of sequence at the first receive/input 
interface 1 1 1; see col. 5, line 60 to col. 6, line 7), data packets received at the first input port are 
discarded for a period of time (see FIG. 2, sequence manager of AISC 1 10 drops the packet/cell, 
(e.g. by not writing into FIFO 204, or determining as bad cell), for that period of time; see col. 2, 
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line 18-32; see col. 3, line 14-19; see col. 5, line 60 67; see col. 6, line 30-41,45-56; see col. 7, 
line 7-15, 33-44; see col. 8, line 35-40) while data packets received at the other input ports are 
processed (see FIG. 1 ,2, while/when receiving packets/cells at the second receive/input interface 
1 12 by writing them into FIFO 204 for transmission; see col. 6, line 20-29,60 to col. 7, line 5, see 
col. 7, line 20-30; see col. 10, line 32 to col. 11, line 6) such that the data packets forwarded on 
the output are in correct order (see FIG. 1,2, so that packets/cells transmitted from the cell 
selector 206 at output/transmit interface of ASIC 100 is sequential order; see col 10, line 32 to 
col. 11, line 6). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide "ports", as taught by Almay in the system of Voelker, so that 
it would minimum loss of data; see Almay col. 1, line 45-50. 

Regarding Claim 2, Voelker discloses response to a commonly sourced data packet 
being received out of order at a second of the plurality inputs, commonly sourced data packets 
received at all of the inputs are discarded for a period of time (see Voelker claim 1, step e-g). 
Almay discloses in response to a commonly sourced data packet being received at a second of 
the plurality input ports (see FIG. 2, when receiving packets/cells at the second interface A-B; 
see col. 3, line 1-60), commonly sourced data packets received at all of the input ports are 
hold/wait for a period of time (see FIG. 2, col. 2, line 56 to col. 3, line 10; deactivating/ceasing 
packets/cells at the first interface a-b or other interfaces (since ATM node can have more than 
two interfaces, see Almay col. 5, line 1-16; see col. 2, line 35-66; see col. 3, line 30 to col. 4, line 
20). 
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Regarding Claim 3, Voelker discloses the period of time lasts until fill-the switch is 
informed that re-ordering of the commonly sourced data packets is no longer possible (see 
Voelker claim 1, 4). Almay discloses the period of time lasts until the switch is informed that re- 
ordering of the commonly sourced data packets is no longer possible (see col. 3, line 1-50; 
predefined period is defined such that ordering of packets at the new route connection that 
transmit cells/packets from possible and not disrupted. Since the predefined time last until the 
"ordering" of packet is "possible/not-disrupted", and thus "re-ordering" of packets are "not 
possible/disrupted"). 

Regarding Claim 4, Voelker discloses the period of time has a predetermined length of 
time (see Voelker, claim 1-4). Almay discloses the period of time has a predetermined length of 
time (see FIG. 2, col. 2, line 56 to col. 3, line 10; deactivating/ceasing packets/cells from 
subscriber A at the first interface a-b for predetermined period). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide ports, as taught by Almay in the system of Voelker, so that it 
would minimum loss of data; see Almay col. 1, line 45-50. 

Regarding claim 6, a switch for use in a communication network the switch receiving 
data packets having a packet order, determining whether the received data packets are in correct 
order, and forwarding the received data packets in correct packet order, the switch comprising 
(see Voelker, claim 1, lines 1-4, steps a-c): 

at least two incoming/inputs for receiving the data packets via respective routing paths 
and an output for forwarding data packets (see Voelker, claim 1, steps a-d); 
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originating from the source, wherein in response to a commonly sourced data packet 
being received out of order at a first of the plurality inputs, commonly sourced data packets 
received at the first input port are discarded for a period of time while commonly sourced data 
packets received at the other inputs are processed (see Voelker, claim 1, steps e-g). 

Voelker does not explicitly disclose "ports". 

However, Almay discloses at least two incoming ports for receiving the data packets (see 
FIG. 1, two input interfaces to Node B receiving packets) via respective routing paths (see FIG. 
1, via different/separate paths a-b and A-B; see col. 2, line 33-67; see col. 4, line 20-35) and an 
output port for forwarding data packets (see FIG. 1, 3, and output interface of Node B for routing 
packets; col. 2, line 56 to col. 3, line 50); 

wherein in response to a commonly sourced data packet being received at a first of the 
plurality input ports (see FIG. 1,2, after receiving cells/packets fi-om source node A at the first 
input interface a-b; see col. 2, line 35-66; see col. 3, line 30 to col. 4, line 20), commonly sourced 
data packets received at the first input port are wait/hold for a period of time (see FIG. 2, col. 2, 
line 56 to col. 3, line 10; deactivating/ceasing/holding packets/cells from Node A at the first 
interface a-b for predetermined period) while commonly sourced data packets received at the 
other input ports are processed (see FIG. 2, while/when receiving packets/cells from Node A at 
the second interface A-B; see col. 3, line 1-60). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide ports, as taught by Almay in the system of Voelker, so that it 
would minimum loss of data; see Almay col. 1, line 45-50. 
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Regarding Claim 7, the claim, which has disclosed all the limitations of the respective 
claim 2. Therefore, it is subjected to the same rejection as set forth above in claim 2. 

Regarding Claim 8, the claim, which has disclosed all the limitations of the respective 
claim 3. Therefore, it is subjected to the same rejection as set forth above in claim 3. 

Regarding Claim 9, the claim, which has disclosed all the limitations of the respective 
claim 4. Therefore, it is subjected to the same rejection as set forth above in claim 4. 

Regarding claim 11, a switch configured for receiving data packets having a packet 
order, determining whether the received data packets are in correct order, and forwarding the 
received data packets in correct packet order, comprising (see Voelker, claim 1, lines 1-5): 

a plurality of inputs for successively receiving said data packets from a respective 
plurality of routing paths (see Voelker claim 1, steps a-d); and 

an output for forwarding data packets (see Voelker claim 1, steps a-d); 

wherein in response to a data packet being received out of order at a first of any one of 
the plurality inputs, data packets are discarded for a period of time at the first input while being 
allowed at the other inputs (see Voelker claim 1, steps e-g). 

Voelker does not explicitly disclose ports. 

However, Almay discloses a plurality of input ports for successively receiving said data 
packets (see FIG. 1, two input interfaces to Node B receiving packets) from a respective plurality 
of routing paths (see FIG. 1, from different/separate paths a-b and A-B; see col. 2, line 33-67; see 
col. 4, line 20-35); and 

an output port for forwarding data packets (see FIG. 1, 3, and output interface of Node B 
for routing packets; col. 2, line 56 to col. 3, line 50); 
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wherein in response to a data packet being received at a first of any one of the plurality 
input ports (see FIG. 1 ,2, after receiving cells/packets from source node A at the first input 
interface a-b; see col. 2, line 35-66; see col. 3, line 30 to col. 4, line 20), data packets are 
wait/hold for a period of time at the first input port (see FIG. 2, col. 2, line 56 to col. 3, line 10; 
deactivating/ceasing/holding packets/cells firom Node A at the first interface a-b for 
predetermined period) while being allowed at the other input ports (see FIG. 2, while/when 
receiving packets/cells from Node A at the second interface A-B; see col. 3, line 1-60). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide ports, as taught by Almay in the system of Voelker, so that it 
would minimum loss of data; see Almay col. 1, line 45-50. 

Regarding Claim 12, Voelker discloses wherein the data packets are forwarded without 
the discarded data packets received at the first of the inputs (see Voelker claim 1,4). Almay also 
discloses ports as set forth above in claim 11. 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide ports, as taught by Almay in the system of Voelker, so that it 
would minimum loss of data; see Almay col. 1, line 45-50. 

Regarding Claim 13, Voelker discloses the period of time has a predetermined length of 
time (see Voelker, claim 1-4). Almay discloses wherein the period of time is a predetermined 
period of time (see FIG. 2, a time is a predefined period of time; see col. 3, line 1-15). 

Regarding Claim 14, Voelker discloses wherein the period of time is terminated in 
response to a determination that a data packet condition is no longer possible (see Voelker claim 
1, 4). Almay discloses wherein the period of time is terminated in response to a determination 
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that a data packet condition is no longer possible (see FIG. 2, predetermined time period has 
elapsed/terminated when determining that receiving packet state/condition impossible since the 
a-b line/path is deactivated; see col. 3, line 10-30 

Regarding Claim 15, Voelker discloses discard data packets for a period of time at all 
input ports apart from a single input where data packets are determined to be arriving in the 
correct order (see claim 1-4). 

Regarding Claim 16, Voelker discloses wherein only data packets the single input where 
data packets are determined to be arriving in the correct order are forwarded (see claim 1-4). 

3. Claims 5 and 10 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claim 1-4 of U.S. Patent No. 6,370,1 12 (hereinafter refers 
to as Voelker) in view of Almay (US 5,809,01 1) and fiirther in view of Merchant 
(US006535489B1). 

Regarding Claims 5 and 10, the combined system of Voelker and Almay discloses the 
communication network as set forth above in claims 1 and 6. 

Neither Voelker nor Almay explicitly disclose an Ethernet Network. 

However, utilizing Ethernet 802.3 network is well known in the art in order to provide a 
standard connection for interoperability. In particular, Merchant discloses an Ethernet network 
(see FIG. 1, Ethernet 802.3 network; see col. 3, line 45-65). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide Ethernet network, as taught by Merchant, in the combined 
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system of Voelker and Soirinsuo, so that it would enable selectively forwarding data packets to 
appropriate destination based on Ethernet protocol; see Merchant col. 3, line 60-65. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

5. Claims 1, 6 and 1 1 are rejected under 35 U.S.C. 102(e) as being anticipated by Boduch 
(US006667954B1). 

Regarding Claim 1, Boduch discloses a communication network (see FIG. 1, redundant 
switching system 100), comprising: 

at least two mutually different routing paths for commonly sourcing data packets (see 
FIG. 1, first path 105-1 1 1 and second path 106-1 12 for common source cells 103; see col. 3, line 
36-67); 

a switch (see FIG. 1, 2, Cell stream alignment best cell copy selection ASIC 100) having 
a plurality of inputs (see FIG. 1, received/input interfaces for paths 105-1 1 1 and 106-1 12) 
respectively coupled to the routing paths for receiving the data packets (see FIG. 1, coupling to 
paths 105-1 1 1 and 106-1 12 for receiving packets/cells; see col. 4, line 1-40,44-53), and an output 
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for forwarding the data packets (see FIG. 1 , transmit/output interface of ASIC 100 for 
transmitting/forwarding the packets/cells; see col. 4, line 1-40,44-53); 

wherein in response to a data packet being received out of order at a first of the plurality 
input ports (see FIG. 1,2, after receiving cells/packets out of sequence at the first receive/input 
interface 1 1 1; see col. 5, line 60 to col. 6, line 7), data packets received at the first input port are 
discarded for a period of time (see FIG. 2, sequence manager of AISC 110 drops the packet/cell, 
(e.g. by not writing into FIFO 204, or determining as bad cell), for that period of time; see col. 2, 
line 18-32; see col. 3, line 14-19; see col. 5, line 60 67; see col. 6, line 30-41,45-56; see col. 7, 
line 7-15, 33-44; see col. 8, line 35-40) while data packets received at the other input ports are 
processed (see FIG. 1,2, while/when receiving packets/cells at the second receive/input interface 
1 12 by writing them into FIFO 204 for transmission; see col. 6, line 20-29,60 to col. 7, line 5, see 
col. 7, line 20-30; see col. 10, line 32 to col. 11, line 6) such that the data packets forwarded on 
the output are in correct order (see FIG. 1,2, so that packets/cells transmitted from the cell 
selector 206 at output/transmit interface of ASIC 100 is sequential order; see col. 10, line 32 to 
col. 11, line 6). 

Regarding Claim 6, Boduch discloses a switch (see FIG. 1 , 2, Cell stream alignment 
best cell copy selection ASIC 100) for use in a communication network (see FIG. 1, redundant 
switching system 100), the switch receiving data packets having a packet order (see FIG. 1,2, 
receiving packets/cells in a sequential order; see col. 4, line 1-40,44-53), determining whether 
the received data packets are in correct order (see FIG. 1 , 2, determine/checking whether the 
received packets/cells are in a sequential order), and forwarding the received data packets in 
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correct packet order (see FIG. 1, 2, transmitting/forward the received packet/cell in a proper 
sequential order; see col. 10, line 32 to col. 11, line 6), the switch comprising: 

at least two incoming ports for receiving data packets (see FIG. 1, received/input 
interfaces/ports for paths 105-1 1 1 and 106-1 12 for receiving packets/cells) via respective routing 
paths (see FIG. 1, via paths 105-1 1 1 and 106-1 12; see col. 4, line 1-40,44-53) and an output port 
for forwarding data packets (see FIG. 1, transmit/output interface of ASIC 100 for 
transmitting/forwarding the packets/cells; see col. 4, line 1-40,44-53); 

wherein in response to a commonly sourced data packet being received out of order at a 
first of the plurality input ports (see FIG. 1,2, after receiving cells/packets out of sequence at the 
first receive/input interface 1 1 1; see col. 5, line 60 to col. 6, line 7), commonly sourced data 
packets received at the first input port are discarded for a period of time (see FIG. 2, sequence 
manager of AISC 110 drops the packet/cell, (e.g. by not writing into FIFO 204, or determining as 
bad cell) while commonly sourced data packets received at the other input ports are processed 
(see FIG. 1,2, while/when receiving packets/cells at the second receive/input interface 1 12 by 
writing them into FIFO 204 for transmission; see col. 6, line 20-29,60 to col. 7, line 5, see col. 7, 
line 20-30; see col. 10, line 32 to col. 11, line 6). 

Regarding Claim 44, Boduch discloses a switch (see FIG. 1, 2, Cell stream alignment 
best cell copy selection ASIC 100) for use in a communication network (see FIG. 1, redundant 
switching system 100), the switch receiving data packets having a packet order (see FIG. 1,2, 
receiving packets/cells in a sequential order; see col. 4, line 1-40,44-53), determining whether 
the received data packets are in correct order (see FIG. 1, 2, determine/checking whether the 
received packets/cells are in a sequential order), and forwarding the received data packets in 
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correct packet order (see FIG. 1, 2, transmitting/forward the received packet/cell in a proper 
sequential order; see col. 10, line 32 to col. 11, line 6), comprising: 

a plurality of input ports for successively receiving said data packets (see FIG. 1, 
received/input interfaces/ports for paths 105-1 1 1 and 106-1 12 for receiving packets/cells) from a 
respective plurality of routing paths (see FIG. 1, via paths 105-1 1 1 and 106-1 12; see col. 4, line 
1-40,44-53); and 

an output port for forwarding data packets (see FIG. 1, transmit/output interface of ASIC 
100 for transmitting/forwarding the packets/cells; see col. 4, line 1-40,44-53); 

wherein in response to a data packet being received out of order at a first of any one of 
the plurality input ports (see FIG. 1,2, after receiving cells/packets out of sequence at the first 
receive/input interface 1 1 1; see col. 5, line 60 to col. 6, line 7), data packets are discarded for a 
period of time at the first input port (see FIG. 2, sequence manager of AISC 1 10 drops the 
packet/cell, (e.g. by not writing into FIFO 204, or determining as bad cell)) while being allowed 
at the other input ports (see FIG. 1,2, while/when receiving packets/cells at the second 
receive/input interface 1 12 by writing them into FIFO 204 for transmission; see col. 6, line 20- 
29,60 to col. 7, line 5, see col. 7, line 20-30; see col. 10, line 32 to col. 11, line 6). 

Claim Rejections - 35 USC § 103 
6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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7. Claims 1-4, 6-9, and 1 1-16 are rejected imder 35 U.S.C. 103(a) as being unpatentable 
over Almay (US00580901 lA) in view of Soirinsuo (US006028861 A). 

Regarding Claim 1, Almay discloses a communication network (see FIG. 1, packet 
switch communication network), comprising: 

at least two mutually different routing paths for commonly sourcing data packets (see 
FIG. 1, different/separate paths a-b and A-B for transmission of packets from common source 
node A (i.e. common souring data packets) since both paths a-b and A-B have common source 
Node A; see col. 2, line 33-50, see col. 3, line 10-26); and 

a switch (see FIG. 1, Node B) having a plurality of inputs (see FIG. 1, received/input 
interfaces a-b and A-B) respectively coupled to the routing paths for receiving the data packets 
(see FIG. 1, coupling to a-b path and another interface from A-B path for receiving packets; see 
col. 2, line 38-67; see col. 4, line 20-35), and an output for forwarding the data packets (see FIG. 
1, transmit/output interface of Node B for transmitting/forwarding the packets; see col. 1, line 
31-36; col. 2, line 56 to col. 3, line 50); 

wherein in response to a data packet being received at a first of the plurality input ports 
(see FIG. 1,2, after receiving cells/packets from source node A at the first input interface a-b; see 
col. 2, line 35-66; see col. 3, line 30 to col. 4, line 20), data packets received at the first input port 
are wait/hold for a period of time (see FIG. 2, col. 2, line 56 to col. 3, line 10; 
deactivating/ceasing/holding packets/cells from Node A at the first interface a-b for 
predetermined period) while data packets received at the other input ports are processed (see 
FIG. 2, while/when receiving packets/cells from Node A at the second interface A-B; see col. 3, 
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line 1-60) such that the data packets forwarded on the output are in correct order (see FIG. 1, 
routing the received packet in a correct/proper order (i.e. note that a correct/proper order of 
packets is formed when nodes A and B deactivating the route a-b for a predetermined time then 
activating the route A-B) via an output interface of node B; see col. 1, line 31-36; col. 2, line 56 
to col. 3, line 50). 

Almay does not explicitly disclose "out of order" and "discard". 

However, receiving packets/cells/frames out of order due to changing network condition 
such as unavailable/fail/congested path and discarding the discarding out of order cells 
packets/cells/frames received at the port/interface in order to maintain network integrity is so 
well know in the art. In particular, Soirinsuo teaches a switch (see FIG. 8, 1 1, Switch) having a 
plurality of inputs for receiving the data packets (see FIG. 8, 1 1, input channels ports 1 104 for 
receiving cells/packets), and an output for forwarding the data packet (see FIG. 8, 1 1, output 
channel port 1 106 for route/forward the packets/cells; see col. 9, line 20-35; see col. 10, line 29- 
46); 

wherein in response to a data packet being received out of order at a first of the plurality 
input ports (see FIG. 8,1 1, upon receiving changed cells/packets which are "not" received in the 
same order in which they are transmitted due to network change path/routing (e.g. 
failure/congestion) at the first normal input port of 1 104; see col. 9, line 20-35), data packets 
received at the first input port are discarded for a period of time (see col. 9, line 40-45; see col. 
10, line 10-30; all cells received at the first/normal/old channel port 1 104 are discarded during 
switch-over interval/time) while data packets received at the other input ports are processed (see 
col. 10, line 10-30, while/during receiving (and transmitting to the output port) from the new 
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channel port), such that the data packets forwarded on the output are in correct packet order (see 
FIG. 8, 1 1, the packets/cells are transmitted/forwarded on the output channel port 1 106 in the 
same proper/accurate order (i.e. the order as if the packets/cells are not lost due to 
failure/congestion); see col. 9, line 20-35; see col. 10, line 29-46). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding and out of order, as taught by Soirinsuo in the 
system of Almay, so that it would provide synchronize switchover and prevent frame integrity; 
see Soirinsuo col. 3, line 65 to col. 4, line 65. 

Regarding Claim 2, the combined system of Almay and Soirinsuo discloses all claimed 
limitations. In particular, Almay discloses in response to a commonly sourced data packet being 
received at a second of the plurality input ports (see FIG. 2, when receiving packets/cells at the 
second interface A-B; see col. 3, line 1-60), commonly sourced data packets received at all of the 
input ports are hold/wait for a period of time (see FIG. 2, col. 2, line 56 to col. 3, line 10; 
deactivating/ceasing packets/cells at the first interface a-b or other interfaces (since ATM node 
can have more than two interfaces, see Almay col. 5, line 1-16; see col. 2, line 35-66; see col. 3, 
line 30 to col. 4, line 20). 

Soirinsuo teaches in response to a commonly sourced data packet being received out of 
order at a second of the plurality input ports (see FIG. 8,1 1, upon receiving changed cells/packets 
which are "not" received in the same order in which they are transmitted due to network change 
path/routing (e.g. failure/congestion) at the second normal input port of 1 104; see col. 9, line 20- 
35), commonly sourced data packets received at all of the input ports are discarded for a period 
of time (see col. 9, line 40-45; see col. 10, line 10-30; all cells received at the second/normal/old 
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channel port 1 104 are discarded during switch-over interval/time) while commonly sourced data 
packets received at the other input ports are processed (see col. 10, line 10-30, while/during 
receiving (and transmitting to the output port) from the new/first channel port). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding and out of order, as taught by Soirinsuo in the 
system of Almay, so that it would provide synchronize switchover and prevent frame integrity; 
see Soirinsuo col. 3, line 65 to col. 4, line 65. 

Regarding Claim 3, Almay discloses the period of time lasts until the switch is informed 
that re-ordering of the commonly sourced data packets is no longer possible (see col. 3, line 1- 
50; predefined period is defined such that ordering of packets at the new route connection that 
transmit cells/packets from possible and not disrupted. Since the predefined time last until the 
"ordering" of packet is "possible/not-disrupted", and thus "re-ordering" of packets are "not 
possible/disrupted"). 

Regarding Claim 4, Almay discloses the period of time has a predetermined length of 
time (see FIG. 2, col. 2, line 56 to col. 3, line 10; deactivating/ceasing packets/cells from 
subscriber A at the first interface a-b for predetermined period). Soirinsuo also discloses the 
period of time has a predetermined length of time (see FIG. 8, 1 1, first/normal connection/port; 
see col. 9, line 40-45; see col. 10, line 10-30; discarding all cells received from first/normal 
cormection/port from the input source during switch-over interval/time). 

Regarding Claim 6, Almay discloses a switch (see FIG. 1, 3, Node B) for use in a 
communication network (see FIG. 1, packet switch communication network), the switch 
receiving data packets having a packet order (see FIG. 1,3, receiving packets in a correct/proper 
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order of packets), determining whether the received data packets are in correct order (see FIG. 1, 
3, determine/checking whether the received packets are in a correct/proper order), and 
forwarding the received data packets in correct packet order (see FIG. 1,3, routing/forward the 
received packet from source node A in a correct/proper order (i.e. note that a correct/proper order 
of packets is formed when nodes A and B deactivating the route a-b for a predetermined time 
then activating the route A-B); see col. 1, line 31-36; col. 2, line 56 to col. 3, line 50), the switch 
comprising: 

at least two incoming ports for receiving data packets (see FIG. 1, two input interfaces to 
Node B receiving packets) via respective routing paths (see FIG. 1, via different/separate paths a- 
b and A-B; see col. 2, line 33-67; see col. 4, line 20-35) and an output port for forwarding data 
packets (see FIG. 1, 3, and output interface of Node B for routing packets; col. 2, line 56 to col. 
3, line 50); 

wherein in response to a commonly sourced data packet being received at a first of the 
plurality input ports (see FIG. 1,2, after receiving cells/packets from source node A at the first 
input interface a-b; see col. 2, line 35-66; see col. 3, line 30 to col. 4, line 20), commonly sourced 
data packets received at the first input port are wait/hold for a period of time (see FIG. 2, col. 2, 
line 56 to col. 3, line 10; deactivating/ceasing/holding packets/cells firom Node A at the first 
interface a-b for predetermined period) while commonly sourced data packets received at the 
other input ports are processed (see FIG. 2, while/when receiving packets/cells firom Node A at 
the second interface A-B; see col. 3, line 1-60). 

Almay does not explicitly disclose "out of order" and "discard". 
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However, receiving packets/cells/frames out of order due to changing network condition 
such as unavaiiable/fail/congested path and discarding the discarding out of order cells 
packets/cells/frames received at the port/interface in order to maintain network integrity is so 
well know in the art. In particular, Soirinsuo teaches a switch (see FIG. 8, 1 1, Switch) 
comprising at least two incoming ports for receiving the data packets (see FIG. 8, 1 1, the input 
channels ports 1 104 for receiving cells/packets) and an output port for forwarding data packets 
(see FIG. 8, 1 1, output channel port 1 106 for routing cells/packets; see col. 9, line 20-35; see col. 
10, line 29-46); 

wherein in response to a commonly sourced data packet being received out of order at a 
first of the plurality input ports (see FIG. 8,1 1, upon receiving changed cells/packets which are 
"not" received in the same order in which they are transmitted due to network change 
path/routing (e.g. failure/congestion) at the first normal input port of 1 104; see col. 9, line 20- 
35), commonly sourced data packets received at the first input port are discarded for a period of 
time (see col. 9, line 40-45; see col. 10, line 10-30; all cells received at the first/normal/old 
channel port 1 104 are discarded during switch-over interval/time) while commonly sourced data 
packets received at the other input ports are processed (see col. 10, line 10-30, while/during 
receiving (and transmitting to the output port) from the new channel port). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding and out of order, as taught by Soirinsuo in the 
system of Almay, so that it would provide synchronize switchover and prevent frame integrity; 
see Soirinsuo col. 3, line 65 to col. 4, line 65. 



Application/Control Number: Page 20 

10/621,060 
Art Unit: 2616 

Regarding Claim 11, Almay discloses a switch (see FIG. 1, 3, Node B) configured for 
receiving data packets having a packet order (see FIG. 1,3, receiving packets in a correct/proper 
order of packets), determining whether the received data packets are in correct order (see FIG. 1, 
3, determine/checking whether the received packets are in a correct/proper order), and 
forwarding the received data packets in correct packet order (see FIG. 1,3, routing/forward the 
received packet from source node A in a correct/proper order (i.e. note that a correct/proper order 
of packets is formed when nodes A and B deactivating the route a-b for a predetermined time 
then activating the route A-B); see col. 1, line 31-36; col. 2, line 56 to col. 3, line 50), 
comprising: 

a plurality of input ports for successively receiving said data packets (see FIG. 1, two 
input interfaces to Node B receiving packets) from a respective plurality of routing paths (see 
FIG. 1, from different/separate paths a-b and A-B; see col. 2, line 33-67; see col. 4, line 20-35); 
and 

an output port for forwarding data packets (see FIG. 1, 3, and output interface of Node B 
for routing packets; col. 2, line 56 to col. 3, line 50); 

wherein in response to a data packet being received at a first of any one of the plurality 
input ports (see FIG. 1,2, after receiving cells/packets from source node A at the first input 
interface a-b; see col. 2, line 35-66; see col. 3, line 30 to col. 4, line 20), data packets are 
wait/hold for a period of time at the first input port (see FIG. 2, col. 2, line 56 to col. 3, line 10; 
deactivating/ceasing/holding packets/cells from Node A at the first interface a-b for 
predetermined period) while being allowed at the other input ports (see FIG. 2, while/when 
receiving packets/cells from Node A at the second interface A-B; see col. 3, line 1-60). 
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Almay does not explicitly disclose "out of order" and "discard". 

However, receiving packets/cells/frames out of order due to changing network condition 
such as unavaiiable/fail/congested path and discarding the discarding out of order cells 
packets/cells/frames received at the port/interface in order to maintain network integrity is so 
well know in the art. In particular, Soirinsuo teaches a switch (see FIG. 8, 1 1, Switch) 
comprising a plurality of input ports for successively receiving said data packets (see FIG. 8, 11, 
the input channels ports 1 104 for receiving cells/packets); and 

an output port for forwarding data packets (see FIG. 8, 11, output channel port 1 106 for 
routing cells/packets; see col. 9, line 20-35; see col. 10, line 29-46); 

wherein in response to a data packet being received out of order at a first of any one of 
the plurality input ports (see FIG. 8,1 1, upon receiving changed cells/packets which are "not" 
received in the same order in which they are transmitted due to network change path/routing (e.g. 
failure/congestion) at the first normal input port of 1 104; see col. 9, line 20-35), data packets are 
discarded for a period of time at the first input port (see col. 9, line 40-45; see col. 10, line 10-30; 
all cells received at the first/normal/old channel port 1 104 are discarded during switch-over 
interval/time) while being allowed at the other input ports (see col. 10, line 10-30, while/during 
receiving (and transmitting to the output port) from the new channel port). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding and out of order, as taught by Soirinsuo in the 
system of Almay, so that it would provide synchronize switchover and prevent frame integrity; 
see Soirinsuo col. 3, line 65 to col. 4, line 65. 
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Regarding Claim 7, the claim, which has disclosed all the limitations of the respective 
claim 2. Therefore, it is subjected to the same rejection as set forth above in claim 2. 

Regarding Claim 8, the claim, which has disclosed all the limitations of the respective 
claim 3. Therefore, it is subjected to the same rejection as set forth above in claim 3. 

Regarding Claim 9, the claim, which has disclosed all the limitations of the respective 
claim 4. Therefore, it is subjected to the same rejection as set forth above in claim 4, 

Regarding Claim 12, Soirinsuo discloses wherein the data packets are forwarded 
without the discarded data packets received at the first of the input ports (see FIG. 8, 1 1, 
packets/cells are routed/forwarded without discarded cells/packets received at the first input 
channel port 1 104; note that since the received packets/cells are discarded at the first input 
channel port 1 104, and thus the discarded packets/cells are not forward/routed; see col. 10, line 
25-45). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide the data packets are forwarded without the discarded data 
packets received at the first of the input ports, as taught by Soirinsuo in the system of Almay, so 
that it would provide synchronize switchover and prevent frame integrity; see Soirinsuo col. 3, 
line 65 to col. 4, line 65. 

Regarding Claim 13, Almay discloses wherein the period of time is a predetermined 
period of time (see FIG. 2, a time is a predefined period of time; see col. 3, line 1-15). 

Regarding Claim 14, Almay discloses wherein the period of time is terminated in 
response to a determination that a data packet condition is no longer possible (see FIG. 2, 
predetermined time period has elapsed/terminated when determining that receiving packet 
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state/condition impossible since the a-b line/path is deactivated; see col. 3, line 10-30). Soirinsuo 
also discloses wherein the period of time is terminated in response to a determination that a data 
packet condition is no longer possible (see col. 10, line 25-30; the switch-over interval/time is 
terminated/ended after all packets/cells are discarded which causes the packet status/condition no 
longer possible). 

Regarding Claim 15, Soirinsuo discloses discard data packets for a period of time at all 
input ports apart from a single input (see col. 9, line 40-45; see col. 10, line 10-30; discarding all 
cells for a switch-over interval/time at the first/normal/old channel port 1 104 apart from the 
second/new input channel port 1 104) where data packets are determined to be arriving in the 
correct order (see FIG. 8, where cells/packets are received in the same order in which they are 
transmitted (i.e. correct order); see col. 9, line 20-35, 40-45; see col. 10, line 10-30). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding data packets for a period of time at all input ports 
apart from a single input where data packets are determined to be arriving in the correct order, as 
taught by Soirinsuo in the system of Almay, so that it would provide synchronize switchover and 
prevent frame integrity; see Soirinsuo col. 3, line 65 to col. 4, line 65. 

Regarding Claim 16, Soirinsuo discloses wherein only data packets the single input 
where data packets are determined to be arriving in the correct order are forwarded (see col. 9, 
line 40-45; see col. 10, line 10-30; cell/packets in the new/second input channel where 
cells/packets are receiving/arriving in the same order in which they are transmitted (i.e. correct 
order) are forwarded/routed). 
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Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide only data packets the single input where data packets are 
determined to be arriving in the correct order are forwarded, as taught by Soirinsuo in the system 
of Almay, so that it would provide synchronize switchover and prevent frame integrity; see 
Soirinsuo col. 3, line 65 to col. 4, line 65. 

8. Claims 5 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over Almay in 
view of Soirinsuo as applied to claims 1 and 6 above, and further in view of Merchant 
(US006535489B1). 

Regarding Claims 5 and 10, the combined system of Almay and Soirinsuo discloses the 
communication network as set forth above in claims 1 and 6. 

Neither Almay nor Soirinsuo explicitly disclose "an Ethernet Network". 

However, utilizing Ethernet 802.3 network is well known in the art in order to provide a 
standard connection for interoperability. In particular, Merchant discloses an Ethernet network 
(see FIG. 1, Ethernet 802.3 network; see col 3, line 45-65). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide Ethernet network, as taught by Merchant, in the combined 
system of Almay and Soirinsuo, so that it would enable selectively forwarding data packets to 
appropriate destination based on Ethernet protocol; see Merchant col. 3, line 60-65. 
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Response to Arguments 
9. Applicants arguments filed 10-30-07 have been fully considered but they are not 
persuasive. 

Regarding claims 1-16 on double patenting rejections, the applicant argued that, 

. .applicants will address such a groimd of rejection once all other grounds of rejection are 
overcome...." on page 7. 

In response to applicant's argument, examiner acknowledges the applicant remarks of 
addressing this issue at later time, and accordingly the double patenting rejection is sustained. 

Regarding claims 1-16, the applicant argued that, ''...failed to establish a prima facie 
case of obviousness because the combination of Almay and Soirinsuo fails to teach or suggest all 
the claim elements... Soirinsuo teaches "commonly sourced data packets received at the first 
input are discarded", but this is not true. Although the examiner recites text in which Soirinsuo 
utilizes the word "discard'', . . Soirinsuo in fact teach away fi:om "discard" as it claimed. . . it is 
not even possible for Soirinsuo to specifically respond "to a commonly sourced data packet 
being received out of order" by any means... Soirinsuo does not provide any suggestion or 
motivation for combining its teaching with any other references to arrives at the limitation 
either..." in page 7-11. 

In response to applicant's argument, the examiner respectfully disagrees with the 
argument above. 

Soirinsuo discloses wherein in response to a data packet being received out of order at a 
first of the plurality input ports (see FIG. 8,1 1, upon receiving changed cells/packets which are 
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"not" received in the same order in which they are transmitted due to network change 
path/routing (e.g. failure/congestion) at the first normal input port of 1 104; see col. 9, line 20- 
35), data packets received at the first input port are discarded for a period of time (see col. 9, line 
40-45; see col. 10, line 10-30; all cells received at the first/normal/old channel port 1 104 are 
discarded during switch-over interval/time). 

Examiner acknowledges the applicant admission of Soirinsuo reciting the text and 
invention of "discarding". Since Soirinsuo clearly and precisely discloses the text for utilizing 
"discarding" in the invention as admitted by the applicant, Soirinsuo does not teach away from 
"discard". 

In response to applicant's argument, the test for obviousness is not whether the 
features of a secondary reference may be bodily incorporated into the structure of the primary 
reference; nor is it that the claimed invention must be expressly suggested in any one or all of the 
references. Rather, the test is what the combined teachings of the references would have 
suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 USPQ 871 
(CCPA 1981). 

In response to applicant's arguments against the references individually, one cannot 
show nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re 
Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by combining or 
modifying the teachings of the prior art to produce the claimed invention where there is some 
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teaching, suggestion, or motivation to do so found either in the references themselves or in the 
knowledge generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 
5 USPQ2d 1596 (Fed. Cir. 1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
1992). In this case, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide discarding and out of order, as taught by Soirinsuo in the 
system of Almay, so that it would provide synchronize switchover and prevent frame integrity; 
see Soirinsuo col. 3, line 65 to col. 4, line 65. 



Conclusion 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ian N. Moore whose telephone number is 571-272-3085. The 
examiner can normally be reached on 9:00 AM- 6:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Doris To can be reached on 571-272-7629. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-ipOO. 
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